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BUGANDA’s REJOINDER TO THE STATES RESPONSE ON ITS VIEWS ON THE  LAND (AMENDMENT) BILL 2007:
_____________________

The Deputy Attorney General, the Hon. F Ruhindi, has published a response to Buganda’s ten–point guide and objections to the  Land (Amendment) Bill 2007  in various newspapers last week.
I have studied the said response and found that in part, Deputy Attorney General concedes to the issues we raise and but also also attempts to explain away others. However, and as I illustrate below, the Hon. Deputy Attorney General’s response  is largely  unconvincing and falls short of addressing Buganda’s concerns as well as those raised by groups through out  the country such as the Uganda Law Society, the Uganda Bankers Association and the Uganda Land Alliance.  
1. Adequacy of existing laws on Evictions: 
Buganda’s position: We have previously pointed out that the Bill is NOT the cure for the existing illness of rampant evictions of tenants by occupancy. This is because there are already sufficient laws to address the problem of illegal evictions including  - Section 76, 77,78,120,235,236,302 and 335.  Also that both the Constitution and the Land Act guarantee the of security of tenure for lawful and bona fide  occupants. The Supreme Court Decision in  Kampala District Land Board and Anor vs Babweyaka and three others CA No. 2 of 2007 confirms our view. We consider the real problem to be impunity and corruption but not the absence of laws.
The States Response:

· They are numerous provisions.

· They are criminal provisions and provide a penalty for imprisonment and have no option for a fine.

· The offences are misdemeanours – except the offence of going armed in public – with imprisonment not exceeding 5 years.

· The Bill seeks to provide for both criminal and civil penalties.

Buganda’s Rejoinder:

· The State recognises that the laws that would address the problem of illegal evictions are in place and they can be enforced immediately. We see no problem with them being numerous and if they were enforced immediately they would help curb the problem of illegal evictions. Our question is why – in a case where an individual has used a gun in public to forcefully enter on any land in a violent manner, holds onto that land in a manner that breaches peace against a person entitled by law to the possession of that land (forceful detainer) ; trespasses on burial grounds; beats up people on the said land (common assault) and occasions actual bodily harm and who enters land of another and intimidates or annoys them and remains there to intimidate and annoy (criminal tress pass)  - can not be charged with the offences of going armed in public to cause terror - S. 76 of the Penal Code  penalty  5years; forcible entry onto land  - S.77 of the Penal Code - penalty  2 years; forcible detainer of land or any tenement – S. 78 of the Penal Code penalty  2 years; trespass on burial places – S 120 of the Penal Code penalty  2 years; common assault – S.235 of the Penal Code penalty 1 year; assault occasioning actual bodily harm – S. 236 of the Penal Code penalty  5 years; criminal trespass – S. 302 of the Penal Code penalty 1 year; and malicious damage to property S. 335 of the Penal Code penalty 5 years.  
If such a person is found guilty of all the above offences they will liable for imprisonment for 23 years as opposed to seven in the Land Bill!! Of course the decision whether the convict should serve this sentence concurrently or consecutively is in the discretion of the Court
.  It is important to point out that The Magistrates Courts Act (s. 197) as well as the Trial on Indictments Decree (s. 125 (1) both allow Courts to order a convicted person to pay compensation where occasioned material loss or personal injury to another person in addition to any other punishment. However, in addition, the the victims are entitled in law to sue for special and general damages arising out of such action! In view of this, the AG’s explanation and justification of the Land Bill is unconvincing.

It is very  intriguing that instead of the state taking immediate action to arrest and prosecute culprits in the evictions saga, it is dithering in a long winded process to amend the Land Act and agonising about the fact that there are too many laws with lenient penalties to stop evictions. 

How come the State has not arrested and prosecuted  any of the culprits to date?? And, why should we believe that the state will be more vigilant with the new where it has been lazy and inactive with the existing provisions on the matter?? Further, if the problem is the low penalties of the existing laws why doesn’t the Government simply seek to amend the Penal Code Act to increase the penalties of the above offences rather than seek to introduce a new parallel criminal offence? 
2 The relationship between payment of a nominal ground rent and massive evictions: Buganda’s position: Buganda forms the view that S.1 of the Bill is based on the erroneous and unresearched presumption that evictions are being driven by misunderstandings over or non-payment of annual nominal ground rent. Also that  the statutory requirement that  “nominal ground rent” should be paid over a period of one whole year regardless of the user, location and size of the land in question is unfair. 
The States Response:

· The issue of nominal ground rent is not new it is part of S.31(3) 1998 Land Act and was provided for in the Busulu and Envujjo law of 1928.
· Rent should not be commercial  and should not take into account the location size and the user of land
· The district land boards should determine what is nominal in any case.
Buganda’s Rejoinder:

· Illegal evictions are not caused by a failure by tenants to pay annual ground rent – but mainly because of the existence of conflicting and competing  rights over land between landowners and tenants  - where none of the two has absolute ownership of land. 
· In spite of the fact that annual ground rent  is nominal, the tenants are not paying it largely because they too recognise the fact that it is ridiculous and unfair to the land owners.
· District land Boards have been unable to determine annual ground rent because  the law requires the rent to be nominal and not based on the size or user of the premises.
· The law needs to be fair to both tenants and land owners – meaning that it needs to be based on the size, location and user of the land. If the state should want to fix land rent – then it should set guidelines and define the size of the land and guide land boards how to determine rent based on the use and location for both land in the city and in the rural country side.

· Last, and by no means least, the Government has produced no empirical evidence to show that there is indeed any co-relation between the rampant evictions and misunderstandings over or non-payment of annual nominal ground rent. So we must take it that Government has conceded Buganda’s point on this issue.
3 Power of the Minister to determine Ground rent: 
Buganda’s position: Buganda opposes the proposal in the Bill that where district Land Board fail to fix annual rent 30 days after the passing of the Bill then the powerful Minister of lands should takes over that role. The period of one year given to a tenant to pay rent before eviction is also unduly  long.

The States Response:

· The Lands Ministry will change the period from 30 days to six months.

· The period for the tenant to pay rent was reduced from two years to one year

Buganda’s Rejoinder:

· The Bill offends the constitutional principle of decentralisation and devolution of governmental functions and powers to the people at appropriate levels. The Minster of Lands should be left our of determination of rent or resolution of land disputes. This should remain the work of the Courts of law and not politicians. In any event why does the Government think that the Minister will be able to do in six months what District Land Boards across Buganda have failed to do in 4 years?
· The Land Boards have a Constitutional duty and they should be facilitated by the state  to perform it independently without direction and control of the Minister of lands or any one pursuant to Art. 241 (2) of the Constitution.
·  The extension of the period from thirty days to six months without a deliberate effort and plan to ensure that land Boards function properly will not solve the problem. 
· The  Bill offers no mechanism of appeal from a decision of the Minster. This may adversely affect tenants who may feel that the annual nominal ground rent has been set too high or land owners who may feel that it has been set too low and lead to unnecessary escalations in the tensions between the two categories of persons.
4. Grounds for eviction of tenants off land:
Buganda’s position: Buganda opposes the proposal in the Bill that tenants may only be evicted off land when they fail to pay nominal ground rent. We consider that Courts should be left with a discretion to make orders for eviction based on other grounds including public interest  and other legal causes such as environmental degradation and /or breach of other laws such as planning laws, environmental laws, and laws concerning public health or security.  Our view is that the grounds should be determined by court and there should be compensation payable. This was the position under the Busulu and Envujjo Law of 1928 and, ironically, is the effectively position under the proposed section 32B of the Land (Amendment) Bill 2007 for people claiming an interest in land held under customary tenure. 
The States Response:

· Evictions should be based on the sole ground of non payment of rent.

· Bonafide Occupants and lawful occupants enjoy security of tenure by virtue of Art. 237 (8) and S. 31 (2) of the Land Act.
· Breach of the Town and Urban Planning Act, Laws on the Environment; Laws on public health and Public Security should not be a grounds for eviction.
Buganda’s Rejoinder:

· The decision and the grounds for evictions need to be left to courts of law which should judge each case on the merits of its peculiar facts. The hands of the courts should not be tied in the determination of Land cases.
· By suggesting that the breach of the Town and Urban Planning Act, Laws on the Environment; Laws on public health and Public Security by tenant should not be a grounds for eviction the Attorney general suggests that tenants above the law!

·  The security of tenure of Bona fide Occupants and lawful occupants under Art. 237 () and S. 31 (2) of the Land Act does not mean that their occupancy can not be terminated if they breach the law.
5. Protection of person(s) with any claim on Customary land: 

Buganda’s position: Buganda opposes the proposal in the Bill that a person only needs to “claim an interest” in the communal land to be protected.  It Considers that some of the conditions given to courts before they may issue and order of eviction to be impossible – for example there are no land committees functioning because of a lack of funding and the courts are not facilitated to handle large numbers of cases – encroachers or invaders who come in large numbers would have to be sued one by one and individual orders obtained against them. The people who live on communal lands are often poor and have no access to courts and lawyers to get the eviction orders.  But the land invaders are often rich with access to the powers that be who have the ability even to resist court judgments. For Buganda this may mean that the return of ebyaffe will be meaningless because the land will have been filled with persons “claiming an interest”!!
The State,s Response:

· The Ministry of Lands is currently reviewing this provision to see how it can be redrafted to remove the ambiguity that may be created by interpreting it in its current form.
Buganda’s Rejoinder:

· The provision should be left out all together. There are enough laws to address illegal eviction of tenants off customary land.

· The State appears to be succumbing to pressure from other parts of the Country – particularly from Northern Uganda on this point – yet the proposal also affects Buganda’s communal land.

6. Validity of  a tenants sale or assignment without the land owners consent:
Buganda’s Position:  Buganda opposes S. 3 of the Bill   that provides that a transaction by a tenant by occupancy without permission of the land owner will be a criminal offence but the transaction will remain valid whilst a transaction by the land owner without consent of the tenant will be void. We consider the proposal to be both unfair to land owners and ambigious.  The proposal adversely affecta land owners and financial institutions.  
The States Response:

· Buganda’s concerns are already provided for by S. 34(9) of the Land Act that provides that No transaction to which this section applies shall be valid and effective to pass any interest in land if it is undertaken without a consent as provided for in this section.
     Buganda’s Rejoinder:

· In light of the States view above and S. 34(9) of the Land Act the proposal under S. 3 of the land Bill to just create an offence for a tenant who assigns his tenacy without giving the owner an option to purchase the same is not only redundant but also conflicting with S. 34(9) of the Land Act. 
· It should be clear that any sale, assignment or other disposition made by a tenant without giving the owner the first option of shall be invalid.
7. The Constitutionality of Bona fide occupants :
Buganda’s Position: We consider that the Bill seeks to perpetuate and entrench the rights of so the called “Bona fide occupants”. The protection of this category  occupants amounts to compulsory deprivation of an interest in or control over private property contrary the Article 26 of the Constitution. The further entrenching the mala-fide (bad faith) occupants who illegally invaded the land of other people amounts to compulsory deprivation of an interest in or control over private property.

The States Response:

· The security of occupancy of tenants on registered land which is guaranteed by Article 237(8) of the Constitution and section 31 of the Land Act, and such tenants are deemed to be tenants of the registered owner.
· Articles 26 and 237 of the Constitution do complement each other rather than conflict.

Buganda’s Rejoinder:

· Security of occupancy should not be confused with right to own property under Art. 26. Article 26 guarantees that no person shall be compulsorily deprived of property or any interest in or right over property of any description except where the taking of such property is necessary for public use or in interest of defence, public safety  and prompt payment of fair and adequate compensation is made prior to taking of the property.
· The rights of Bona fide occupants are enhanced and protected by the Land Act contrary to the constitutional rights of land owners.

8. Buganda’s communal land expropriated by Obotes regime in 1967 “Mailo Akenda”:
Bugandas Position - Mailo Akenda was reserved as communal land for the people of Buganda but the Government has refused to return it to the rightful owners and instead parcelling it out to certain individuals as freehold private estate. In addition the Government hold other land Including 160 Sq Miles of land with Buganda’s Ssaza ( County ) headquarters; 1500 Sq. miles of Forests and Official Estates.
States Response: 
· There is nothing in the Land Act about the “Mailo Akeenda”. The “MaiIo Akeenda” was not taken away under the Land Act and therefore its return cannot legally be affected or effected by an amendment to the Land Act.

     Buganda’s Rejoinder:

· The Land Act and the Land Bill address issues of customary land – Mailo Akeenda is Buganda’s Communal or customary land. To that extent the matter needs to be addressed. 

· The State needs to urgently and  fully account for and return all land that was violently confiscated from Buganda Kingdom in 1967.
9. Need for Wider Consultations On the Land Bill: 

Buganda’s Position The Bill has been hastily put together without any substantive or meaningful consultation with the relevant stakeholders such as tenants by occupancy, registered land owners or cultural and religious leaders. 

States Response: 
· The process of consultation is continuous. The Bill was introduced in Parliament and referred to the relevant committees. Consultations will continue until the committees are satisfied that all the relevant stakeholders have given their views on the Bill. 


Buganda’s Rejoinder:

· Consultations ought to have been made prior to the gazetting of the Bill.

· Opposition of the Bill form all corners of Uganda indicate that the bill is unpopular and unnecessary. There is a need for the Government to go back on the drawing board instead of fiddling with the Bill at Committee stage.

10. National Land Policy
Buganda’s Position: The Bill pre-empts the ongoing nationwide consultative process for the establishment of a National Land Policy. Legislation should follow policy but not the other way round. There are many areas within the land sector that require fundamental  legislative reform. The Problems if the land Sector need to be  tackled in a holistic and not piecemeal manner.  

States Response: 

Legislation can always be amended or modified to reflect and accord with the policies and exigencies of the time. Once the National Land Policy is approved and there is a need to amend the Land Act to make the law conform to the policy then this can still and shall be done.


Buganda’s Rejoinder:

There is a clear need for a national policy to harmonise land use, ownership and control in Uganda given the diverse land tenure systems therein The response to the Land bill from different parts of the country suggests that the state need to carefully study the peculiar issues for aeach region and to address the problems based on such a study and policy. Legislation should necessarily  follow such a study and policy.
11. Other Concerns:
The implementation of the 1998 Land Act  - the Act has largely not been implemented and may be described as s failure – no land tribunals; no recoders; no certificates of occupancy and customary ownership; land Boards non functional ; land Mediators non existent; the land fund not effective and the mess at the land registries accros the country – all these point to a need for a holistic review of the land sector.

In conclusion, it is clear that the Government’s response does not sufficiently address Buganda’s concerns on the Bill and its proposed panacea  to the problem of illegal land evictions in the form of the Land Bill  is wrong  - yet, it may aggravate social and political conflict in the country. 

There is a need for more and wider consultations of all the stake holders on the proposed changes to ensure that we have a comprehensive review of policy and laws on land. On this point the Government must be reminded that any law that is passed by way of threats, blackmail or intimidation shall not be supported by the public and its implementation shall be problematic. The failure of the 1998 Land Act is a case in point.

There is also an urgent need to tackle the problem of impunity under the existing laws.
AWANGALE SSAABASAJJA KABAKA

Apollo N. Makubuya

ATTORNEY GENERAL, BUGANDA KINGDOM.

� See S. 2 (2) of the trial on Indictment Decree and the cases of R vs Sowedi Mukasa (1946) 13 EACA 97 and R vs. Patel (1946) 13 EACA 179.
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